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EXECUTIVE  SUMMARY 


The  Ontario  Law  Reform  Commission  was  asked  by  the  Deputy  Attorney 
General  to  conduct  a  study  of  the  role  of  the  jury  in  civil  cases,  and  to  make 
recommendations  with  respect  to  its  future  use.  The  Commission  was  specifically 
requested  to  consider  whether  the  additional  public  costs  associated  with  jury 
trials  could  be  justified  in  civil  cases 

In  March  1994,  the  Commission  released  its  Consultation  Paper  on  the  Use 
of  Jury  Trials  in  Civil  Cases.  In  the  consultation  paper,  the  Commission  reviewed 
the  arguments  both  for  and  against  the  retention  of  civil  jury  trials,  and  arrived  at 
a  tentative  conclusion  that  "juries  should  be  available,  upon  judicial  order,  only 
where  the  predominant  issues  in  the  action  concern  the  values,  attitudes  or 
priorities  of  the  community  and  the  ends  of  justice  will  be  best  served  if  the 
fmdings  of  fact  or  assessment  of  damages  are  made  by  a  jury".  The  consultation 
paper  stimulated  an  illuminating  round  of  discussions,  with  the  result  that  the 
Commission  undertook  further  research  and  deliberations  before  drafting  its 
Report  on  the  Use  of  Jury  Trials  in  Civil  Cases. 

In  this  report,  the  Commission  reviews  the  consultation  paper  and  the 
subsequent  consultation  process.  In  addition,  it  presents  the  fmdings  of  two 
studies  conducted  by  the  Commission  following  the  release  of  the  consultation 
paper,  respecting  the  length  and  cost  of  civil  jury  trials  and  the  views  of  former 
civil  jurors. 

In  light  of  the  further  research  and  consultation  conducted  by  the 
Commission,  the  Commission  concludes  that  civil  jury  trials  do  not  cost 
taxpayers  a  significant  amount,  and  do  not  result  in  increased  use  of  courtroom 
facilities.  Moreover,  consultations  with  judges,  lawyers,  and  jurors  indicate  that 
the  individuals  actually  involved  in  such  trials  are  in  favour  of  their  continued 
existence  by  a  substantial  majority. 

Opposition  to  the  civil  jury,  in  the  Commission's  view,  failed  to  meet  the 
burden  of  proof  necessary  for  abolishing  this  institution,  which  appears  to  enjoy 
considerable  public  support.  For  the  above  and  other  reasons,  the  Commission 
concludes  that  the  jury  should  continue  to  be  available  in  civil  cases. 

The  Commission  then  mms  to  consider  a  number  of  specific  issues.  The 
Commission  recommends  that  the  present  law  should  not  be  amended  to  impose  a 
user  fee  on  a  party  to  an  action  who  requires  that  the  action  be  tried  with  a  jury. 
This  would  prevent  the  ability  to  pay  from  interfering  with  a  litigant's  right  to 
choose  his  or  her  own  mode  of  trial. 
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One  of  the  arguments  that  is  often  invoked  in  favour  of  retaining  the  jury  for 
civil  matters  is  that  the  jury  represents  a  safeguard  against  the  abuse  of  power  by 
government  and,  to  a  lesser  extent,  by  judges.  However,  at  present,  actions 
against  federal,  provincial,  and  municipal  governments  must  be  tried  without  a 
jury.  Ill  the  Commission's  view,  a  reform  that  would  make  the  jury  available  for 
actions  involving  the  government  would  strengthen  the  public's  respect  for  the 
administration  of  justice,  and  address  any  doubts  that  members  of  the  public 
might  have  about  impartiality.  The  Commission  concludes,  therefore,  that  the 
legislation  prohibiting  a  jury  in  an  action  against  the  government  should  be 
repealed. 

In  an  effort  to  preserve  the  presumption  in  favour  of  the  availability  of  the 
jury,  while  dealing  with  some  of  the  criticisms  of  the  civil  jury  system  expressed 
in  the  consultation  process,  the  Commission  concludes  that  certain  amendments 
should  be  made  to  the  right  to  dispense  with  the  jury,  either  before  or  at  trial. 
The  Commission  concludes,  for  example,  that  a  jury  notice  should  be  struck  out 
as  inappropriate  where  the  complex  or  uncertain  nature  of  the  law  at  issue  is  such 
that  a  jury,  properly  instructed,  would  nevertheless  fmd  the  law  difficult  to 
comprehend  or  apply.  Similarly,  a  jury  notice  should  be  struck  out  as 
inappropriate  where  the  substantive  issues  in  the  case  are  issues  of  law  and  the 
issues  of  fact  are  negligible  or  are  merely  incidental,  or  where  the  issues  of  law 
and  fact  are  inextricably  interwoven.  The  Commission  further  concludes  that  a 
jury  notice  should  be  struck  out  where  the  judge  is  of  the  opinion  that  jury  service 
would  constitute  an  unwarranted  inconvenience  to  jurors,  after  considering  the 
nature  and  importance  of  the  matter  or  matters  at  issue,  the  interests  in  trial  by 
jury  expressed  by  the  parties,  and  the  likely  duration  of  the  trial.  This  would 
require. a  judge  to  strike  out  a  jury  notice  where  he  or  she  is  of  the  opinion,  after 
considering  the  nature  of  the  case  and  the  inconvenience  that  jury  duty  entails  for 
many  mdividuals,  that  a  jury  trial  is  not  warranted. 

Fmally,  the  Commission  concludes  that  the  trial  judge  should  have  the  power 
to  consider  and  represent  the  interests  of  the  jurors,  who  are  otherwise 
imrepresented  at  the  trial,  and  to  dismiss  the  jury  on  his  or  her  own  initiative 
where  it  would  be  appropriate  to  do  so  in  order  to  protect  their  interests. 

The  Report  on  the  Use  of  Jury  Trials  in  Civil  Cases  consists  of  eight 
chapters.  In  chapter  2,  the  Commission  provides  some  historical  information,  and 
the  present  law  respecting  the  civil  jury  in  Ontario.  In  chapter  3,  the  Commission 
examines  the  experience  in  other  jurisdictions  regarding  the  availability  and  use 
of  the  civil  jury,  as  well  as  the  imposition  of  jury  fees.  In  chapter  4,  the 
Commission  re-evaluates  the  arguments  made  both  for  and  against  the  retention 
of  the  civil  jury.  In  chapter  5,  the  Commission  describes  the  consultation  process 
with  members  of  the  bar  and  other  interested  parties  following  the  release  of  the 
Consultation  Paper  on  the  Use  of  Jury  Trials  in  Civil  Cases.  It  also  describes  a 


survey  undertaken  of  the  Regional  Senior  Justices  of  the  Ontario  Court  of  Justice 
(General  Division).  In  chapter  6,  the  Commission  presents  the  results  of  its 
empirical  smdies  into  the  relative  length  and  cost  of  civil  jury  trials.  In  chapter  7, 
the  Commission  considers  the  impact  of  jury  service  on  jurors,  and  presents  the 
results  of  its  survey  of  jurors'  experience,  conditions,  and  satisfaction.  Finally,  in 
chapter  8,  the  Commission  offers  its  conclusions  and  recommendations  for 
reform. 
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SUMMARY  OF  RECOMMENDATIONS 


The  Commission  makes  the  following  recommendations: 


GENERAL 

1.  Subject  to  the  recommendations  made  below,  the  present  law  respecting 
the  availability  of  the  civil  jury  should  not  be  amended. 

JURY  USER  FEES 

2.  The  present  law  should  not  be  amended  to  impose  a  user  fee  on  a  party  to 
an  action  who  requires  that  the  action  be  tried  with  a  jury. 

THE  TREATMENT  OF  JURORS 

3.  (1)     As  soon  as  the  necessary  financial  resources  can  be  made  available, 

consideration  should  be  given  to  increasing  the  fees  paid  to  jurors. 

(2)  At  such  time  as  it  might  be  feasible  to  consider  increased  juror 
compensation,  the  Ministry  of  the  Attorney  General  should 
imdertake  the  necessary  studies  in  order  to  determme  the  appropriate 
rate  of  compensation  that  should  be  paid  to  jurors  generally. 

(3)  Any  reform  of  juror  fees  should  address  the  following  related  issues: 

(a)  whether  employers  should  be  required  to  continue  to  pay  the 
wages  of  employees  who  are  required  to  attend  for  jury  duty; 

(b)  whether  the  provincial  remimeration  should  be  paid  to  all 
jurors,  or  only  to  those  jurors  who  would  otherwise  receive  no 
compensation;  and 

(c)  whether  employees  who  continue  to  receive  their  salaries  while 
attending  for  jury  duty  should  be  required  to  assign  the 
remuneration  received  from  the  province  to  their  employers. 

4.  Financial  hardship  should  be  taken  into  account  more  consistently  as  one 
of  the  compassionate  circumstances  that  will  excuse  a  person  from  jury 
duty. 
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5.  The  Ministry  of  the  Attorney  General  should  review  the  conditions  at  the 
courthouses  throughout  the  province  and  develop  provincial  standards  for 
those  facilities,  as  well  as  for  the  treatment  of  jurors. 

AVAILABILITY  OF  THE  JURY  IN  ACTIONS  INVOLVING  THE 
GOVERNMENT 

6.  (1)       Section  108(2)12  of  the  Courts  of  Justice  Act,  which  prohibits  a 

jury  in  an  action  against  a  municipality,  should  be  repealed. 

(2)  Section  11  of  the  Proceedings  Against  the  Crown  Act,  which 
prohibits  a  jury  in  an  action  against  the  provincial  Crown,  should  be 
repealed. 

(3)  The  Government  of  Canada  should  be  urged  to  repeal  section  26  of 
the  Crown  Liability  and  Proceedings  Act,  which  prohibits  a  jury  in 
an  action  against  the  federal  Crown. 

MOTION  TO  STRIKE  OUT  A  JURY  NOTICE  OR  DISCHARGE  A 
JURY 

7.  Rule  47.02  of  the  Rules  of  Civil  Procedure  should  be  amended  to  provide 
that  a  judge  hearing  a  motion  under  rule  47.02(2)  shall  strike  out  a  jury 
notice  where  the  judge  is  of  the  opinion  that: 

1.  The  trial  will  likely  be  so  complex  that  a  jury  will  be  unable  to 
discharge  its  responsibilities  adequately,  including  complexity  arising 
in  the  following  circumstances: 

(a)    where  the  facts  or  circumstances  of  the  case  are  likely  to  be  too 
complex  for  a  jury; 

(b)  where  the  evidence  is  likely  to  be  of  a  technical  nature  and  the 
a  jury  is  likely  to  have  difficulty  in  comprehending  such 
evidence; 

(c)  where  the  complex  or  uncertain  nature  of  the  law  at  issue  is 
likely  to  be  such  that  a  jury,  properly  instructed,  would 
nevertheless  fmd  the  law  difficult  to  comprehend  or  apply; 


(d)  where  the  substantive  issues  in  the  case  are  issues  of  law,  and 
the  issues  of  fact  are  negUgible  or  are  merely  incidental;  or 

(e)  where  the  issues  of  law  and  fact  are  inextricably  interwoven. 

2.  Potential  prejudice  exists,  such  that  it  is  likely  that  one  of  the  parties 
will  not  be  able  to  obtain  a  fair  trial  before  a  jury. 

3.  Jury  service  would  constitute  an  unwarranted  inconvenience  to 
jurors,  after  considering 

(a)  the  nature  and  importance  of  the  matter  or  matters  at  issue; 

(b)  the  interests  in  trial  by  jury  expressed  by  the  parties;  and 

(c)  the  likely  duration  of  the  trial. 

8.  The  Courts  of  Justice  Act  should  be  amended  to  provide  that  a  trial  judge 
shall  make  an  order  dispensing  with  the  jury  under  section  108(3)  of  the 
Act  where  the  trial  judge  is  of  the  opinion  that: 

1.  The  trial  will  likely  be  so  complex  that  the  jury  will  be  unable  to 
discharge  its  responsibilities  adequately,  including  complexity  arising 
in  the  following  circumstances: 

(a)  where  the  facts  or  circumstances  of  the  case  are  likely  to  be  too 
complex  for  a  jury; 

(b)  where  the  evidence  is  likely  to  be  of  a  technical  nature  and  the 
a  jury  is  likely  to  have  difficulty  in  comprehending  such 
evidence; 

(c)  where  the  complex  or  uncertain  nature  of  the  law  at  issue  is 
likely  to  be  such  that  a  jury,  properly  instructed,  would 
nevertheless  find  the  law  difficult  to  comprehend  or  apply; 

(d)  where  the  substantive  issues  in  the  case  are  issues  of  law,  and 
the  issues  of  fact  are  negligible  or  are  merely  incidental;  or 

(e)  where  the  issues  of  law  and  fact  are  inextricably  interwoven. 

2.  Potential  prejudice  exists,  such  that  it  is  likely  that  one  of  the  parties 
will  not  be  able  to  obtain  a  fair  trial  before  a  jury. 
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3.  Jury   service  would  constitute   an  unwarranted   inconvenience  to 
jurors,  after  considering 

(a)  the  nature  and  importance  of  the  matter  or  matters  at  issue; 

(b)  the  interests  in  trial  by  jury  expressed  by  the  parties;  and 

(c)  the  likely  duration  of  the  trial. 

4.  There  has  been  inflammatory  conduct  or  improper  material  has  been 
placed  before  the  jury. 

9.  Section  108(3)  of  the  Courts  of  Justice  Act  should  be  amended  to  provide 
that,  where  the  trial  judge  is  of  the  opinion  that  jury  service  would 
constitute  an  imwarranted  inconvenience  to  jurors,  after  considering  (1) 
the  nature  and  importance  of  the  matter  or  matters  at  issue;  (2)  the 
interests  in  trial  by  jury  expressed  by  the  parties;  and  (3)  the  likely 
duration  of  the  trial,  the  trial  judge  shall  dismiss  the  jury,  and  may 
complete  the  trial  by  him  or  herself,  without  the  necessity  of  a  motion  to 
that  effect. 


